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Court of Appeals of the District of Columbia. 

No. 3294. ! 

Frank M. Hoy, Appellant, 

vs. | 

Franklin K. Lane, Secretary of the Interior. 

- I 

i 

i 

a Supreme Court of the District of Columbia. 

• l 

In Equity. No. 36242. j 

Frank M. Hoy, Plaintiff, j 

vs. ! 

I 

! 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, j 

District of Columbiass: j 

I 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: j 

1 Bill for Injunction. j 

i 

N Filed October 10, 1918. j 

In the Supreme Court of the District of Columbia. 

i 

In Equity. No. 36242. j 

I 

Frank M. Hoy, Plaintiff, j 

i 

vs. j 

Franklin K. Lane, Secretary of the Interior, Defendant. 

i 

Comes now the plaintiff above named and for cause of action 

alleges: j 

* _ | 

1. That the plaintiff, Frank M. Hoy is a citizen of the United 

States and a resident of the State of Nevada, and the defendant, 
Franklin K. Lane, is a citizen of the United States, temporarily 

1—3294a ! 
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residing in the city of "Washington, D. C., holding the office of 
Secretary of the Interior, and as such is sued herein. 


__ 2. That one Sylvester Ramey served as a soldier in Co. E, of the 
First Minnesota Heavy Artillery, from February 6, 1S65, to Sep¬ 
tember '27, 1865, and that he made a homestead entry No. 2675, at 
the Land Office at Greenleaf, Minnesota, on June 7, 1867, of the 
W J /2 of SWI4 Sec. 14, T. 118 N., R. 29 W., consisting of 80 acres 
of land, and thereby became vested by virtue of Section 2306, 
Revised Statutes, with the soldier's additional right to 80 acres of 
land. That the said Sylvester Ramey died in the year of 1908, 
without having exercised said additional right, but said Sylvester 
Ramey left a last will and testament which was duly admitted to 
probate by the Probate Court of Kootenai County, Idaho, by the 
terms of which will the property hereinafter described was by said 
Sylvester Ramey devised and bequeathed to his granddaugh- 
2 ter Hazel Victoria Lsachsson, who thereafter and on April 2, 
1917, sold and assigned said additional right to one Louis R. 
Glavis, who thereafter sold and assigned said additional right to the 
extent of 69.96 acres of land to the plaintiff, Frank M. Hoy. 


3. 


That thereafter and on August 23, 1917, the said plaintiff, as 
the assignee of the devisee of said Sylvester Ramey, filed his appli¬ 
cation at the Land Office at Elko, Nevada, to enter under the pro¬ 
visions of Section 2306, Revised Statutes, and the land laws in con¬ 
nection therewith, the following public lands, to wit, the NE 1 /* of 
the NW14 Section 8, and the SW 1 /.* of the SE!4 Sec. 5, all in T. 38, 
R. 53 E., M. 1). M., said rights so conveyed by said Louis R. Glavis 
being for 69.96 acres of land, the plaintiff using other rights to com¬ 
plete the full amount of 80 acres. 


4. That said application was made under, according to and in 
full compliance with the rules, regulations, decisions, and practice 
of the Department of the Interior governing such and like cases, 
and said application was accompanied with the full and legal evi¬ 
dence of the plaintiff's title to the additional right claimed by him, 
which evidence was accepted by the Commissioner of the General 
Land Office and fully and finally adjudicated by him in accordance 
with the rules, regulations, decisions, and practice then in full force 
and effect. 


5. That by virtue of Section 2306 and the facts found by said 
adjudication of the Commissioner of the General Land Office the 
said plaintiff became the owner of the soldier's additional right in 
and to said 69.96 acres of land so applied for as aforesaid, and en¬ 
titled to a patent therefor. 

i 

3 6. That on February 15, 1917, the said defendant made 

and promulgated his administrative ruling, issued on Febru¬ 
ary 16, 1917, as Circular No. 528, in which it was publicly announced 
and held that soldier’s additional rights under Section 2306 were 
not inheritable or descendible, and would not and could not be con¬ 
veyed by will or by operation of law, saying specifically that “if this 


o 
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right is not exercised in the manner indicated and within [the term 
during which it was appropriable the right lapses and [ceases to 
exist.” A copy of which administrative ruling is hereto attached, 
marked Exhibit A, and made a part hereof. That said administra- # 
tive ruling was so made and promulgated without notice to any of 
the many persons holding lands and rights descended through in¬ 
heritance, conveyed by will or by operations of law, and who were 
affected thereby and interested therein, and without notice particu¬ 
larly to said plaintiff, or to any of his assignors. That said ad¬ 
ministrative ruling reversed and set aside the prior decisions of the 
Department of the Interior, which had followed and applied the rule 
of property in soldiers' additional rights as declared by the Courts for 
the twenty-one years immediately preceding February jL5, 1917. 
That this administrative ruling is unfounded, contrary to law and 
the decisions of the Courts, entirely unauthorized, beyond the power 
and jurisdiction of the Secretary of the Interior, and is purely arbi¬ 
trary; that it denies the very rights for which the Government of the 
United States has been issuing patents in this class of castes during 
the whole of the twenty-one years prior to February 15, 1917; that 
it casts a cloud upon all titles derived from soldiers’ addi- 

4 tional rights through inheritance during said period Of twenty- 
one years, and upon all such rights upon which patents have 

not yet been issued, and especially casts a cloud upon the right of 
said plaintiff set out herein, and prevents him and others m like con¬ 
dition from using and enjoying said rights so derived through in¬ 
heritance from and by virtue of Section 2306, utterly depriving them 
of the use and benefit of soldier’s additional rights so granted by 
Congress. That in overruling an application to vacate said adminis¬ 
trative ruling the Secretary of the Interior on December |26, 1917, 
reasserted and reaffirmed his former ruling, giving uusouiid reasons- 
therefor, specifically saying that, “the benefit of Section i 2306, in¬ 
deed, is not before its acceptance property at all, and hehce is not - 
capable of inheritance,” thus again denying and attempting to set 
aside the rule of property established by law and the decision of the 
Courts, and preventing all soldiers’ additional rights from being used 
and enjoyed according to the provision of Congress. A copy of said 
decision of December twenty-sixth, 1917, which is applicable to this 
issue is hereto attached marked Exhibit B, and made a p^rt hereof. 

7. That the application of the plaintiff so made as aforesaid, in 
due course of business and in accordance with the rule and practice 
of the Department of the Interior came on for hearing and exami¬ 
nation by and before the Commissioner of the General L$nd Office, 
and all the facts and records were by him fully and fairly examined; 
that by his decision rendered on March 11, 1918, he found the facts 
as hereinbefore stated, and that by said facts the plaintiff would be 
and was entitled to such entry of land, under and by virtue of said 
soldier’s additional right to the amount of 69.96 acres as set 

5 out in said application; but the said Commissioher of the 
General Land Office following the rule laid down in the ad¬ 
ministrative ruling of the Secretary of the Interior of February 15, 
1017, aforesaid, failed, neglected, and refused to find the legal right to 
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said land in said plaintiff as he should by law have done, but denied 
said right to said lands solely because said right had descended from 
said Sylvester Ramey to said Hazel Victoria Isachsson by will and not 
because of any other reason whatsoever. That a copy of the decision 
of the Commissioner of the General Land Office dated March 11, 
1918, is hereto attached, marked Exhibit C., and made a part hereof. 

8. That thereafter and within the time allowed by law and the 
rules and practice of the Department an appeal was taken from the 
decision of said Commissioner of the General Land Office denying the 
right of said plaintiff to enter the lands described because the title 
had been derived through inheritance under a will by one of the as¬ 
signors, and in due course of business said appeal was heard by the 
first assistant Secretary of the Department of the Interior, who upon 
a full and fair examination again found the facts entirely in favor 
of the said plaintiff, as above set forth, but again following the rule 
laid down in the administrative ruling heretofore set out in Exhibits 
“A” and “B,” failed, neglected, and refused to find the legal right to 
said lands in the plaintiff, although he affirmed the finding of facts 
as made by the Commissioner of the General Land Office, and denied 
the right solely because said right had descended by inheritance and 

not by assignment, and in said decision dated July 13, 1918, 

6 affirmed decision of the Commissioner in holding the appli¬ 
cation of said plaintiff for rejection. A copy of said decision 

is hereto attached, marked Exhibit D and made a part hereof. That 
a motion for a rehearing and oral argument thereon was duly filed, 
but the same was overruled and denied on September 25, 1918, and 
the application therein rejected. A copy of the order overruling the 
same is attached hereto, marked Exhibit E, and made a part hereof. 

9. Said plaintiff now alleges that through the administrative rul¬ 
ings above set out, and the decisions of the Commissioner of the Gen¬ 
eral Land Office and of the Secretary of the Interior also set out 
herein, said defendant has attempted to set aside the laws of Congress 
and overrule the decisions of the Supreme Court of the United States; 
he has beclouded the rights hereinbefore mentioned, and especially 
the right of said plaintiff to said 69.96 acres of land above described, 
and has rendered the same of no value or benefit to him, and has 
prevented and will prevent him from using the same for his profit 
and advantage, and said plaintiff is now by reason thereof unable to 
use said right on any of the public lands of the United States, and 
that the Secretary of the Interior threatens finally to reject said appli¬ 
cation. and to order the same cancelled on the books of the Land 
Office at Elko, Nevada, and will so do to the great and lasting injury 
of said plaintiff unless restrained from so doing by the order of this 
Court, and that if said application be cancelled said plaintiff has no 
adequate remedy at law. 

Wherefore the said plaintiff prays the Judgment of this Court as 
follows: 

7 1. That a rule may be issued herein directing that the de¬ 
fendant, Franklin K. Lane, Secretary of the Interior, show 

cause, if any he has, why a temporary injunction should not be issued 
in this case,! restraining the said defendant and the public officials 




FRANK M. HOY VS. FRANKLIN K. LANE, SEC J Y, ETC. j . 5 

I 

acting under him from cancelling said application or from taking 
any further action in this matter until the final hearing hereof, and 
that upon such final hearing the said defendant be perpetually en¬ 
joined from carrying out said decision against said plaintiff and from 
cancelling said application of the plaintiff' heretofore described. 

2. That the Court issue its judgment and order holding knd de¬ 
claring that said administrative ruling is illegal, null and vdid, and 
removing the cloud from the right of said plaintiff, restoring said 
additional right to him unclouded and unaffected by the njxling'bf 
February 15, 1917, and by the decisions of the Commissioner of the 
General Land Office, and of the Secretary of the Interior above set 
out, and that said right of the plaintiff may be declared and held in 
law to be inheritable and descendible as the same was mad© by the 
laws of Congress and the decisions of the Courts. 

3. That said plaintiff may have such other and further Relief as 
may be agreable to equity and good conscience. 

FRANK M. HOY, j 
By WM. A. WINKELHAUS. 

H. A. HEGARTY, ! 

Attorney for Plaintiff . 

i 

i 

District of Columbia, ss: 

I, William A. Winkelhaus, being first duly sworn, deposejand say 
that I am the duly authorized attorney in fact of the plaintiff, Frank 

M. Hoy who is now residing in the State of Nevada aiiid absent 
8 from the District of Columbia; that the facts stated in| the fore¬ 
going bill are within my personal knowledge, and the matters 
and facts therein stated are true. i 

WM. A. WINKELHAUS. 

Subscribed and sworn to before me this 8th dav of October, A. D. 
1918 " ; 

[seal.] ROBERT E. BRIGGS, 

Notary Public, D. C. 

Exhibit “A.” j 

i 

Department of the Interior, 

Washington. j 

February lcj, 1917. 

Administrative Ruling. \ 

Sections 2306 and 2307, Revised Statutes, provide as follows:— 

Sec. 2306. Every person entitled, under the provisions of section 
twentv-three hundred and four, to enter a homestead who mav have 

V ' I V 

heretofore entered under the homestead laws, a quantity qf land less 
than one hundred and sixty acres, shall be permitted to enter so 
much land as, when added to the quantity previously entered, shall 
not exceed one hundred and sixty acres. 
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Sec. 2307; In case of the death of any person who would be en¬ 
titled to a homestead under the provisions of section two thousand 
three hundred and four, his widow, if unmarried, or in case of her 
death or marriage, then his minor orphan children, by a guardian 
duly appointed and officially accredited at the Department of the 
Interior, shall be entitled to all the benefits enumerated in this 
chapter, subject to all the provisions as to settlement and improve¬ 
ment therein contained; but if such person died during his term 
of enlistment, the whole term of his enlistment shall be deducted 
from the time heretofore required to perfect the title. 

The soldier’s additional right thus created inures first of all to 
the soldier, to be exercised by him personally by entry of additional 
land or, on authority deduced from Webster vs. Luther (163 U. S., 
331), which involved the exercise of the additional right by a 
soldier’s widow based on her own original entry, by sale and assign¬ 
ment to another, whereby in that manner he acquires the personal 
benefit intended by Congress. 

9 Section 2307 provides for the devolution of this right if 

not exercised by the soldier in his lifteime. It is a distinct 
grant of the right or a similar right, first to the widow under cer¬ 
tain conditions, then to the minor children acting through a guar¬ 
dian duly appointed and accredited at the Department of the In¬ 
terior. The grant may be properly described as a grant of power, 
the exercise of which is essential to the creation of a tangible prop¬ 
erty right. Congress has expressly designated the parties who may 
exercise that power. The grant contains no words of inheritance 
and the terms of the sections imply that the ordinary law of descent 
and distribution is inapplicable. Like the grant of a right of a 
pension to a soldier, or to his widow, or to his minor children under 
sixteen, the privilege is personal and is not descendible. - 

The Land: Department has not, since the decision in Webster vs. 
Luther, given a construction to the law that confines the benefit of 
these sections to the parties expressly enumerated. It has assumed 
that upon the failure of all of the beneficiaries to appropriate the 
right, the right passed by descent to others. It was held that where 
the widow and the minor orphan children failed to avail themselves 
of the right left unexercised by the soldier, the right reverted to 
the latter’s estate and became an asset thereof. More latelv it has 
held that this is not so; that the right passed by devolution to the 
minor children and stops there, becoming an asset of their estate, 
subject to administration and to sale by an administrator. Sol¬ 
diers' additional rights have been sold by administrators expressly 
appointed for that purpose, and at the instance of parties whose 
business it is to speculate in the rights. This has happened even 
where the soldier, or the minor child, left no heirs, the theory of 
the application for administration being that the State had an 
interest by escheat. Administrators have sold these rights to the 
party active in procuring administration for relatively trivial sums, 
no one but the assignee deriving any substantial benefit. 

The Department is convinced that it was never in the mind of 
Congress that these rights should pa:: beyond the limits indicated 
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in the sections. Out of gratitude to the soldier, Congress jdesired 
to confer upon him personally a material benefit; or if lie died 
before gaining that benefit, upon those dependent upon j him— 
his widow or his minor orphan children; not upon his adijlt chil¬ 
dren, not upon collateral heirs, and certainly not, in the absence of 
any heir, upon some state or foreign government. 

Overruling then all decision- or expressions in decisions ip so far 
as they may be in conflict herewith, the Department con-tifties the 
act to mean that the soldier's additional right may be u$ed (1) 
by the soldier in his lifetime either directly by entering the (land or 
indirectly, in his lifetime, by conveying his right to entry to an 
assignee or (2), similarly, by the widow, while her status a$ widow 
of the soldier continued; or (3), similarly, in the absence ojf appro¬ 
priation by the soldier or his widow, by the minor orphan children, 
during their minority, acting through their lawful guardian. If 
this right is not exercised in the manner indicated and 
10 within the term during which it was appropriable, t!he right 
lapses, and ceases to exi-t. Unused, it never becomes an' 
asset of the estate of the soldier, widow, or child. 

Mindful, however, that encouraged by a practice for sojme time 
not in harmony with this construction, many persons have; in good 
faith and for a valuable consideration, purchased such rights from 
administrators or heirs, so that some might advance the claim that 
the practice now to be terminated has become as to innocent pur¬ 
chasers practically a rule of property on which they relied,; the con¬ 
struction hereby place- upon section- 2306 and 2307 will not in 
operation be treated as retroactive—that is, where the right was actu¬ 
ally sold and the transaction wholly completed and formally con¬ 
summated by actual delivery of the written assignment prior to the 
date hereof. | 

The Commissioner of the General Land Office, and the officers 
who are under him, are instructed that no soldiers additional right 
assigned by the heirs generally or by the administrator of the 
estate of a deceased soldier or of his widow, or of his minor orphan 
children, or directly by such “minor children 77 after they ^hall have 
reached majority, thus assigned after the date hereof, will; be recog¬ 
nized as the valid basis of entry of public land. 

(Signed) * FRANKLIN K. LANE. 

Exhibit “B.” j 

Department of the Interior. 

Washington. ! 

December 2$, 1917. . 

Hon. Francis J. Henry, Attorney at Law, San Franciscjo, Calif. • 
My Dear Mr. Heney : j 

i 

I have considered the argument set forth in your brief filed ad¬ 
versely to my administrative ruling of February 15, 1917, touching 
“soldier’s additional rights,” which instructs the Commissioner of 
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the General Land Office that no soldier's additional right assigned, 
after the date of said ruling, by the heirs or the administrator of a 
deceased soldier's estate, or of the estate of his widow, or of his 
minor orphan children, or directly by such minor orphan children 
after they shall have reached majority, shall be recognized as a 
valid basis of entry of public land. 

Your argument apparently rests on your proposition (p. 
11 15 of your brief) that Congress, by its amendment of March 

3, 1873 (amending Section 2 of the Act of June 9, 1872— 
afterwards Sec. 2306, R. S. “lifted Section 2 out of any relation to 
Section 3” (afterwards Sec. 2307, R. S.) “just as completely and 
effectively as if it had so repealed it and enacted new, separate and 
distinct legislation in place thereof.” 

I can not assent to the soundness of this proposition. The amend¬ 
ment referred to simply (1) enlarged the privilege of entry under 
the provisions of said act to the unqualified privilege of entry, and 
(2) omitted the restriction to entry of contiguous lands, which had 
been introduced into the amended form, approved June 8, 1872, of 
the “soldiers.' and sailors’ homestead act,” but had not been in the 
original form of that act, approved April 4, 1872 (17 Stat., 49). 
Thus the amendment of March 3, 1873, in one respect simply re¬ 
stored the section to its original form, and in another respect broad¬ 
ened the field of the additional entry permitted; but it left the section 
still in the same relation to the other sections of the original act as 
when that was passed. 

And even if it is correct to say that the amendment “stripped Sec¬ 
tion 2 of every vestige of its character as a homestead privilege or 
right,” still it left its provisions among the “benefits enumerated in 
this act" which are extended, by Section 2307, to the widow and the 
minor orphan children of a deceased soldier who if living would be 
entitled thereto. Therefore I find no justification for denying to such 
widows and minors the devolution upon them, successively, of the 
additional right of a soldier previously unavailed to by him, upon 
his decease, and the judicial and departmental construction of Section 
2306 has always been such as to accord to them that devolution. 

Now, this devolution of the benefit of Section 2306 upon desig¬ 
nated beneficiaries does not admit of inheritability of that benefit by 
the heirs of an earlier designated beneficiary, but excludes the 
notion of such inheritability. The benefit of Section 2306, indeed, is 
not before its acceptance property at all, and hence is not capable of 
inheritance. It is merely an offer, which upon its acceptance by a 
designated beneficiary during his term of qualification as such "be¬ 
comes property, and convertible into specific land by entry under it. 
The first designated beneficiary may avail himself of the offer during 
his lifetime, either by entry of land under it or by assignment of the 
right—either of which imports his acceptance of it; if he does not 
so accept, upon his death the offer stands extended to his widow, who 
may likewise avail herself of. and so accept, the offer during her 
widowhood; if she does not so accept, upon her death or remarriage 
the offer stands extended in turn to the soldier’s minor orphan chil- 
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dren, who may likewise avail themselves of, and so accept the offer, 
during their minority. But until some offeree, while qualified to be¬ 
come a beneficiary by acceptance, has accepted the statutory offer, 
there is no property right, hence there is nothing to inherit; and 
when there is no longer in being any offeree still qualified to become 
by acceptance, a beneficiary, the offer lapses for lack of possi- 
12 bility of such acceptance. 

It is believed that the foregoing is both sound in principle 
and consistent with what the Supreme Court has held i:. Webster vs. 
Luther (163 U. S., 331); and it is precisely the view of the nature 
of the “soldier’s additional right” embodied in the administrative 
ruling of February 15, 1917, to which I feel constrained to adhere. 

But you will observe that by its express terms the ruling is inap¬ 
plicable to assignments of “rights” made prior to its date, as those 
may have been acquired on the faith of other views from time to 
time heretofore announced by this department. 

Cordially yours, 

FRANKLIN K. LANE. 


Exhibit “C.” 

Elko 03112. “F. S./D.” H. C. G. 

Department of the Interior, 
General Land Office, 
Washington. 


March 11, 1918. 


Frank M. Hoy, Assignee of William R. Hess, and Involving the 

Right of Sylvester Ramey. 

Application under Sections 2306 and 2307 R. S., Held foif Rejection. 

i 

Register and Receiver, Elko, Nevada. 

Sirs: August 23, 1917, the above entitled application was filed in 
you office to enter the NE14 NW% Sec. 8, and SW*4 SE14 Sec. 5, 
T. 38 N., R. 53 E.. M. D. M., 80 acres, based upon an assignment of 
the .55 acre recertified right of William R. Hess and an assignment of 
69.96 acres of the 80-acre right of Sylvester Ramey, predicated upon 
service in Co. E, First Minnesota Heavy Artillery, from February 6, 
1865 to September 27, 1865. and upon H. E. 2675, Greenleaf, Min¬ 
nesota, made January 7, 1867, of the WSW!4 Sec. 14, T. 118 
N., R. 29 W., 80 acres, canceled April 28, 1871 on relinquishment. 

There are no withdrawals affecting this tract. The record con¬ 
tains proof of posting and publication and favorable indorsement 
bv the Chief of Field Division. 
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The right of Hess was certified October 30, 1877, in the 

13 name of William R. Hess, for 80 acres, located to the extent 
of 79,45 acres, per Maryville F. C. 599, and recertified April 

5, 1900, in the name of John M. Rankin, for the unused .55 acre. 
Through intermediate assignments the certificate for .55 acre has 
been duly assigned to the applicant herein. 

It satisfactorily appears from the affidavits and exhibits presented, 
considered in connection with the facts appearing in the orginal en- 
try papers, that Sylvester Ramey performed the military service and 
also made the homestead entry alleged, and that he was therefore en¬ 
titled to an additional right of 80 acres. It appears that he died in 
1906 without having exercised his additional right. He left a will 
which was duly admitted to probate by the Probate Court of 
Kootenai County, Idaho. After making certain specific devises and 
bequests, he left all of the rest of his property to a granddaughter, 
Hazel Victoria Isaachsson. Applicant claims under an assignment 
executed by her April 2, 1917, in favor of Louis R. Glavis, the appli¬ 
cant’s immediate assignee. 

February 16, 1917, the Department issued an administrative order 
construing sections 2306 and 2307 R. S., and overruling all prior 
decision^ in conflict therewith. That portion of the order construing 
the soldiers’ additional right reads as follows:— 

“Overruling then all decisions of expressions in decisions in so far 
as they may be in conflict herewith, the department con-trues the act 
to mean that the soldiers' additional right may be used (1) by the 
soldier in his lifetime either directly bv entering the land or in¬ 
directly, in his lifetime, by conveying his right to entry to an as¬ 
signee; or (2), similarly, by the widow, while her status as widow of 
the soldier continued; or (3), similarly, in the absence of application 
by the soldier or his widow, by the minor orphan children, during 
their minority, acting through their lawful guardian. If this right 
is not exercised in the manner indicated and within the term during 
which it was appropriable, the right lapses and ceases to exist. Un¬ 
used. it never becomes an asset of the estate of the soldier, widow, 
or child.'’ 

In order, however, to protect person who had in good faith and 
for a valuable consideration purchased such rights from adminis¬ 
trators or heirs, the order provided that:— 

“The construction hereby placed upon sections 2306 and 2307 will 
not in operation be treated as retroactive—that is, where the right 
was actually sold and the transaction wholly completed and formally 
consummated by actual delivery of the written assignment prior to 
the date hereof. 

“The Commissioner of the General Land Office, and the officers 
who are under him, are instructed that no soldier's additional right 
assigned by the heirs generally or by the administrator of the estate 
of a deceased soldier or of his widow, or of his minor orphan chil¬ 
dren, or directlv bv such “minor children" after thev shall have 
reached majority, thus assigned after the date hereof, will be 

14 recognized as the valid basis of entry of public land.” 
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No distinction can be drawn or recognized between assign¬ 
ments by heirs and assignments by legatees, and as the assignment 
in this case was executed subsequent to the date of the administrative 
order the application is hereby held for rejection, subject to the right 
of appeal. i 

Notify applicant hereof and of his right of appeal, and th^t in the 
event of his failure to take action within 30 days from service of 
notice hereof, his application will be finally rejected and the case 
closed without further notice from this office. j 

Serve notice personally or by registered letter and make report. 
Copy inclosed for service. 

Verv respectfully, ! 

C. M. BRUCE, 
Assistant Commissioner. 


Board of Law Review, 
By L. D. PACE. 


Exhibit “D.” 


Department of the Interior, 


Washington. 


D-35889. 

U F S ” 
Elko—03112. 


July 13L 1918. 


Soldier's additional application rejected. Affirmed. 


Frank M. Hoy, Assignee of William R. Hess, and of Hazel V. Wil¬ 
son (nee Isachason), Residuary Legatee of Sylvester Ramey. 


Appeal from the General Land Office. 


This is an appeal from the decision of the Commissioher of the 
General Land office, March 11, 1918, rejecting the application of 
Frank M. Hov, to make soldier’s additional entry of SW14 SE14 
Sec. 5 and NE% NWi/ 4 Sec. S, T. 38N., R, 53 E., M. D. M., in the 
Elko, Nevada Land district. 

The application is based partly on the assignment of the unused 
right of William R. Hess, a civil war soldier, to enter 0.55 acres, 
which right was recertified April 3, 1900, in the name of John M. 
Rankin, the soldier’s assignee, and partly on an assignment, of the 
right of Sylvester Ramey, a civil war soldier, to enter 80 acres, which 
he did not use or assign during his lifetime, but which is 
15 claimed to have passed to his granddaughter and legatee, 
Hazel V. Isachsson, by virtue of said soldier’s last will and 
testament, executed May 18, 1908, and which, after the testator’s 
death on August 13, 1908, was duly admitted to probate in Idaho-p- 
tlic assignment of said supposed right by said legatee, Hazel V. Wu 


m 
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son, (nee Isachsson), to one Glavis (the immediate assignor of said 
applicant) hearing date April 2, 1917. 

* The Commissioner's decision found the right of Hess in the hand 
of the assignee satisfactory as a basis of entry; but held the applica¬ 
tion for rejection on the ground that the assignment of Ramey’s 
right was made by his said legatee subsequent to the administrative 
ruling dated February 15, 1917, set forth in Circular No. 528 (46 L. 
D., 32), which promul-ated the rule that: “No soldier's additional 
right assigned by the heirs generally or by the administrator of a 
deceased soldier * * *, after the date hereof, will be recognized 

as the valid basis of entry of public land.” A letter of the Secretary 
of the Interior adhering to said administrative ruling, and restating 
the grounds thereof, is to be found in 46 L. D., at p. —. 

Prior to said administrative ruling, several "decisions had been 
based on the previous departmental view that the soldier’s addi¬ 
tional right was not a life estate merely but, although neither exer¬ 
cised in person nor assigned by the soldier during his lifetime, 
passed, upon his dying intestate, to his personal representative 
(Williford Jenkins, 29 L. D., 510); Julia A. Lawrence lb., 658; 
Allen Laughlin, 31 Id., 256; Edgar A. Coffin, 33 Id., 245; Frederick 
Roth, lb., 424; William E. Moses, 37 Id., 194),—although in some 
cases held assignable by his heirs (David Werner, 32 Id., 295; Wil¬ 
liam D. Kilpatrick, 38 Id., 234; Austin A. Ball, 40 Id., 72),—or, 
upon his dying testate, to his specific or his residuary legatee there¬ 
under (Fidelo C. Sharp, 35 Id., 164; David Werner, supra). If 
the right survived the soldier’s death, it was entirely logical to ap¬ 
ply the doctrine to cases of bequest as well as of intestacy; but it did 
not follow that where the devolution by will was not specific, but 
operated only by force of a residuary clause, it amounted to an exer¬ 
cise, by assignment, of the soldier's statutory right, giving it there¬ 
after the attribution of property under the doctrine of Webster v. 
Luther (163 U. S., 331). No such extension of the Department’s 
former interpretation of that doctrine was ever declared or init- 
mated; indeed, the case of Elmer D. Richards (45 L. D., 99), al¬ 
though not involving the precise point, looks in the other direction. 
The former doctrine went no further than to place the soldier’s 
general residuary legatee in the shoes of the deceased soldier, as pos¬ 
sessing the power to exercise the soldier's right in person or by its 
assignment. 

The later construction of the act is (to quote from the adminis¬ 
trative ruling) “that the soldier’s additional right may be used (1) 
by the soldier in his lifetime, either directly, by entering the land, 
or indirectly, in his lifetime, by conveying his right to entry to an 
assignee,” etc., and that “if the right is not exercised in the 
16 manner indicated and within the term during which it was 
appropriable, the right lapses and ceases to exist. Unused, it 
never becomes an asset of the estate of the soldier.” 

A conveyance, whether of specific property or of a right or power, 
must have the qualities of a deed—a present and irrevocable trans¬ 
fer, whether carrying immediate or future enjyoment of the subject- 
matter; while a will vests no present right, but is ambulatory and 
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revocable, speaking only from the instant when its maker, being 
dead, can no longer speak or act otherwise—a will, and a deed or 
other conveyance, being thus mutually exclusive. (See Robb v. 
W. & J. College, 185 N. Y., 485, 78 N. E., 359; Kytle v. Kytle, 128 
Ga. 387, 57 S. E., 748). In its nature, then, a will can not be a 
conveyance or assignment by the testator; it is merely a direction 
who shall have his property after his death (McRae’s Admr. v. 
Means, 34 Ala., 349, 365; In re Stinson's Estate, 228 Pa., 475, 77 
Atl. 807; Barnes v. Barnes, 187 Fed. 781, 792). And the only dif¬ 
ference lei ween a soldier’s specific bequest of his unused additional 
right and his g-neral residuary lequest would be that the oiie would 
show that the testator’s thought was directed toward the supposed 
right, while no thought or intention relative to it could be implied 
from the other; but in neither case would the testamentary instru¬ 
ment have the quality of an assignment or conveyance of such 
right—now held to lapse if unused by the soldier during his life¬ 
time. j 

This construction was made inapplicable to cases “where the right 
was actually sold and the transaction wholly completed and formally 
consummated by actual delivery of the written assignment prior to 
the date hereof’’ (February 15, 1917). To this extent, onljf, was the 
new construction made nonretroactive. 

Therefore the Commissioner was right in holding that the date 
determinative of the application of the new or the former rule is that 
of the soldier’s legatee’s assignment to Glavis, April 2, 1917 rather 
than that of the soldier’s death, when his will became operative, 
August 13, 190S. j 

The decision of the Commissioner is affirmed. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 


Exhibit “E.” 


Department of the Interior, 


Washington. 


D—35889. 

g J? 

Elko—03112. 


September 25, 1918. 


Soldiers’ additional application rejected. Motion denied. 


Motion for Rehearing. 


A 
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Frank M. Hoy, Assignee of William R. Hess and Hazel V. Wilson, 
nee Isachsson, Residuary Legatee of Sylvester Ramey. 




Frank M. Hoy has filed motion for rehearing in th6 above en¬ 
titled ease, wherein the Department, by decision of July 13, 1918, 
affirmed a decision of the Commissioner of the General Land Office, 
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dated March 11, 1918, rejecting his appliction to make soldier's 
additional homestead entry for the SW 1 /* SE14 Sec. 5, NE14 NW14 
Sec. 8, T. 39S., R. 53 E., D. M., Elko, Nevada, land district. Request 
is made that oral argument be heard in the matter. 

The application was rejected on the ground that the assignment of 
the soldier’s (Ramey’s right) was made by his legatee, Hazel V. 
Wilson nee Isachsson, to one Glavis subsequent to the administrative 
ruling of February 15, 1917 (46 L. D., 32). 

The case, however, was exhaustively considered on appeal and 
nothing now urged convinces the Department that the conclusion 
there reached was not proper. 

The motion and request for oral argument are, therefore denied. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 

18 Rule to Shovi Cause. 

Filed October 10, 1918. 

* * * * * * * 

Upon consideration of the petition of the plaintiff, filed herein, 
on the 10th day of October, A. D. 1918, it is by the Court, this 10th 
day of October, A. D. 1918, 

Adjudged, ordered and decreed, That the defendant, Franklin 
K. Lane, Secretary of the Interior, be and he hereby is required, on 
or before the 25th day of October, A. D. 1918, to show cause, if any 
there be, why a temporary' restraining order should not issue, re¬ 
straining the said Franklin K. Lane, Secretary of the Interior, and 
all public officials acting under him, from cancelling the application 
of Frank M. Hoy, as assignee of the soldiers additional rights of 
Sylvester Ramey, dated August 23, 1917, Elko Serial No. 03112, 
made in the Elko, Nevada, Local Land Office of the United States; 
and, further from taking any action in the matter of the said applica¬ 
tion of Frank M. Hoy, as assignee of the soldier’s additional rights of 
said Sylvester Ramey, for entry of the NE!4 and NWVi, Sec. 8, and 
the SWy 4 of the SE%, Sec. 5, T. 38, R. 53E., M. D. M., said ap¬ 
plication having been made by the said Frank M. Hoy, on August 
23, 1917, bearing serial No. 03112, and Department No. 35,889, until 
further order of this court, provided a copy of this order be served 
upon the said Franklin K. Lane, Secretary of the Interior, on or be¬ 
fore Oct. 21, 1918. 

By the Court. JENNINGS BAILEY, 

Justice. 


19 


Marshal’s Return. 


Served a copv of the within rule on Franklin K. Lane personally 
—Oct. 10, 1918. 


MAURICE SPLAIN, 

U. S. Marshal. 
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Defendant's Answer. j 

Filed December 6, 1918. I 


Comes now Franklin K. Lane, Secretary of the Interior, defendant 
in the above-entitled suit, and, in answer to the bill of complaint 
herein filed, says. J 

1. He admits the averments of par. 1. 

2. He admits the allegations of par. 2 in so far as they, 1 relate to 
the military service and homestead entry of Sylvester Ramey. He 
admits that said Ramey died in 1908, without having ini any way 
accepted the benefits of R. S. section 2306, or without having ex¬ 
ercised any right to make additional homestead entry thereunder. 
He admits that said Ramey left a will and that Hazel! Victoria 
Isaacsson, now Wilson, was his residuary legatee ther milder. He 
avers that nowhere in said will is there any mention or demise of his 
alleged soldier's additional right. He avers that on April 2, 1917, 
said Hazel Victoria Wilson, as residuary legatee aforesaid, was in¬ 
duced to sign a certain paper writing purporting to assign the said 
soldier's additional right of 80 acres to Louis R. Glavis, and that she 
was paid therefor as a consideration the sum of $150, although said 
additional right, if a valid one, was worth about $1,200. He further 
avers that ten days thereafter, and on April 12, 1917, the plaintiff 

took an assignment from said Glavis of said additional right 
20 to the extent of 59.95 acres (and not 69.96 acres as javerred in 

the bill of complaint), paying therefor, as he is informed and 
believes and therefore avers, at the rate of either $15 or $l!6 an acre; 
that the portion of the right conveyed to him being a fractional por¬ 
tion, it carried with it the right of approximation, i. e., entitled him to 
enter 80 acres by paying to the Government $1.25 an acre, if mini¬ 
mum land, or $2.50 an acre, if double minimum;! that the 
custom and practice in selling soldiers' additional | rights is 
to charge at the agreed price (in this case no less I than $15 
an acre) for the entire acreage that by the rule of approximation may 
be entered by the assigned additional right, deducting from the 
purchase price, so estimated, only the amount of money! which the 
assignee would be obliged to pay the Government in makifig entry of 
land— in this case about 20 acres at $1.25 an acre, amounting to $25; 
that it is also the custom for the vendor to guarantee the! validity of 
the right, obligating himself either to refund the purchase money or 
to substitute new and valid scrip in the event of the refusal of the 
Land Department to recognize the assigned scrip; and^he Depart¬ 
ment is informed and believes, and therefore avers that ^aid custom 
was followed in the transactions between the plaintiff herfein and his 
vendor. 


i. v. 


£ irfjS 
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3. He admits the allegations of par. 3 except that he denies that the 
so-called right so conveyed by Louis R. Glavis was for 60'.96 acres, 
the correct figures being 59.95 acres. 

4. Answering the verments of par. 4, he denies that said applica¬ 
tion was made under, according to, and in full compliance with the 
rules, regulations, decisions, and practice of the Department, and 

on the contrary, states the facts to be that under rules, regu- 

21 lations, decisions, and practice obtaining then and at all times 
since the plaintiff has attempted to acquire title to public land 

of the United States by use of the so-called soldier’s additional right 
of said Ramey, said application was without legal basis or right, in 
that the Secretary of the Interior had publicly decided and announced 
that a soldier’s additional right not exercised in the lifetime of any 
beneficiaries thereof named in the statue, was not transferable by per¬ 
sonal representatives of a deceased beneficiary or by his heirs, and had 
issued public instructions to the effect that from and after February 
15, 1917, no soldier’s additional right assigned by the heirs gen¬ 
erally or by the administrator of the estate of deceased soldier or of his 
widow or of his minor orphan children, or directly by such “minor 
children” after they shall have reached majority, thus assigned after 
February 15y 1917, would be recognized as the valid basis of an entry 
of public land. He further denies that the Commissioner of the Gen¬ 
eral Land Office accepted the evidence of plaintiff’s right, as averred 
in said paragraph, or that he affirmatively made any adjudication 
in respect thereto beyond rejecting plaintiff’s application as shown 
by the plaintiff’s Exhibit “C.” 

5. He denies the averments of par. 5. 

6. He admits that on February 15, 1917 he made and promul¬ 
gated the administrative ruling, the text of which appears as plaintiff’s 
Exhibit “A” and shows precisely what he did hold and rule. He avers 
that said ruling is an administrative regulation, construing and 
administering a public land law of the United States, and not a de¬ 
cision rendered in any case to which there were parties en- 

22 titled to be heard. He admits that, such being the case, there 
was no notice to any parties, and he avers that there is no law 

requiring notice to any one as a condition to his power to make rules 
and regulations governing the administration of public land laws; 
and he further avers that in respect to those already assignees or law¬ 
ful holders of a soldier’s additional right or of title or right to any 
parcel of public land based on such a right, his said administrative 
ruling in expressed terms did not apply; that its operation was wholly 
prospective and that at said time, the plaintiff had neither purchased 
the alleged additional right in controversy nor had applied to enter 
public land of the United States therewith. 

Answering the averment that said ruling reversed and set aside 
prior decisions of the Land Department, which had been followed and 
had been applied as the “rule of property” hi soldier’s additional 
rights, he states the facts to be that prior to 1898, the Department 
had consistently since the enactment of sections 2306 and 2307, Re¬ 
vised Statutes, refused to recognize a soldier’s right as descendible; 
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that from 1896 to 1917, the Land Department had Tendered j various 
decisions, in which, for a time, it was held that an unused Soldier’s 
additional right became an asset of the soldier’s estate upon his de¬ 
cease, and was assignable either by his heirs generally, legal 6r testa¬ 
mentary, or by the administrator of his estate, and later, overruling 
said decisions, that such additional right did not become an j asset of 
the soldier’s estate, but having passed to either the widow or a minor 
orphan child, became an asset of the minor's estate if not assigned by 
him in his lifetime. He admits that in these decisions iti was as¬ 
sumed that an unused soldier's additional right did descend to 
2:} some one and that said decisions, at variance in their reason¬ 
ing, represented efforts to determine to whom such right would 
descend. -And he states that it was on account of the confusion thus 
arising from adjudications made from time to time, first under one 
view and then under diverse views of the law, that he was lead and 
required to consider the statutory law on the subject de novo, with 
the result that he promulgated the administrative ruling Aforesaid. 
He avers that owing to the fact that lands had theretofore been pat¬ 
ented on application based upon assignments of additional rights 
which when made were accepted as valid, and that many persons un¬ 
doubtedly in good faith, and justified by said prior departmental de¬ 
cisions, had expended large sums of money in acquiring assignments 
of such rights, he particularly announced in his administrative rul¬ 
ing that such rights would not be disturbed and especially 1 confined 
the scope of his ruling to cases, like the one at bar, arising after the 
date thereof. 

He admits that on December 26, 1917, he adhered to said ruling 
in a paper, copy of which is attached to plaintiff’s bill and marked 
Exhibit “B”. # i 

And as to all other averments in par. 6, he says that he is advised 
that they amount to mere conclusions of law and need not be an¬ 
swered. 

I 

i 

7. Answering the averments of par. 7, he admits that in due course 
and in accordance with the rules and practice, plaintiff’s lease came 
on to be heard by the Commissioner of the General Land Office and 
was determined by that officer; and as to what said officer; held and 

determined, he states, plaintiff’s Exhibit “C” fully and cor- 
24 rectly shows except that the correct amount of the acreage in¬ 
volved was 59.95 acres and not 69.96 as stated in the bill and 
erroneously copied in the said Exhibit. I 

. i ■•••' 

i . . 

8. Answering the averments of par. 8, he admits that on appeal 
and on motion for rehearing he rendered through the First Assistant 
Secretary, the decisions attached to the bill of complaint and marked 
Exhibits “D” and “E". and states that as to what he held and de¬ 
termined. the said decisions show for themselves. 

. I . 

9. He denies the averments of paragraph 9. He admits that he 
had denied plaintiff the right to 59.95 acres of land in so far as such 
right is based upon the assignment of this particular right, but he 

2—3294a 
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says that plaintiff has the right to acquire said land by tendering a 
valid scrip or soldier's additional right therefor, and that he has not 
been denied that right. He further avers that so far as this entry of 
public land is involved, plaintiff has not suffered any injury cogni¬ 
zable in equity; by reason of the defendant's action in regard to the 
additional right based on the military service and homes lead entry 
of Sylvester Ramey, in that he has acquired bv the rejection of said 
additional right, a right to demand of his vendor other and valid 
scrip or additional right to be substituted for the invalid right so 
assigned to him, or to demand the return of the purchase price. And 
he avers that the real party in interest is not the nominal plaintiff, 
but some undisclosed dealer in scrip who sold the said additional 
right to the plaintiff and is now, and by this means, seeking to avoid 
his obligation either to return the purchase price or to substitute a 
good and valid right such as the plaintiff may use in acquiring title 
to the land for which he has applied. 

25 Further answering, he respectfully represents that, as ap¬ 

peal's on the face of the bill, the plaintiff is seeking a review 
of a decision rendered bv the defendant in the course of administer- 
ing the public-land laws of the United Stales; that said decision in¬ 
volved the exercise of judgment and discretion and was not a men,* 
ministerial act, that the defendant’s jurisdiction in the cause is ex¬ 
clusive and his acts, taken in the exercise of judgment and discretion, 
are not reviewable by this or any court so long as title to the land is 
still in the United States. 


Wherefore, having made complete answer to the bill of complaint, 
he prays that the rule to show cause herein issued may be discharge l, 
that the said bill may be dismissed, with his reasonable cos's, an t 
that he mav be permitted to depart hence without daw 

FRANKLIN K. LANE, 

Secretary of the Interior, 
By His Attornevs, CHARLES D. MAHAFFIE, 

Solicitor. 


District of Columbia, ss: 


C. EDWARD WRIGHT, 

Assistant Attorney. 


1, C. Edward Wright, being first duly sworn, say that I am attor¬ 
ney for the defendant in the above-entitled suit; that I have read over 
the aforegoing answer and am acquainted with the contents thereof; 
that I am informed that all matters of fact therein set forth are true 
and that I believe them to be true. 

C. EDWARD WRIGHT. 

Assistant Attorney for the 

Department of the Interior. 


26 Subscribed and sworn to this oth day of December, 1918. 
Before me: 

[seal.] W. BERTRAND ACKER, 

Notary Public in and for the 

District of Columbia. 


10 


FRANK M. HOY VS. FRANKLIN K. LANE, SECY, ETC. j 


Memorandum Opinion. 

i 

Filed May 23, 1919. 

* * * * * * f 

If the plaintiff's view of the construction of Sections 2306 dnd 2307 
of the revised statutes be correct, I think that this court would have 
jurisdiction in this case to grant the relief sought, but afe in my 
opinion, the Secretary of the Interior has taken a correct vi^w of the 
statute as applied to this particular case, I think the rulQ for the 
issuance of an injunction should be discharged. 

JENNINGS BAILEY, 

justice. 


Decree Dismissing Bill . 
Filed May 27, 1919. 


5|C sjc 5|e «{c 5>t 


* 


This cause came on to be heard on bill and answer by stipulation 
in open court and upon the defendant's return to the rule to show 
cause, and was argued by counsel; and thereupon, the coijrt having 
been fully advised in the premises, it is, this 27th day of May, 1919, 
Ordered, adjudged and decreed that the rule to show cause be and 
same hereby is discharged and that the bill of complaint be! and same 
hereby is dismissed, with costs to the defendant to be taxed by the 
clerk. • 

By the Court: j 

JENNINGS.BAILEY, 

! Justice . 


27 "Whereupon the plaintiff, on the date above mentioned, in 

open court noted an appeal from the aforegoing decree to the 
Court of Appeals and the same is hereby allowed; and the penalty of a 
bond for costs is hereby fixed in the sum of One hundred dollars, with 
leave to deposit with the clerk, in lieu thereof, the suijn of Fifty 
Dollars. j 

By the Court : ! 

JENNINGS BAILEY, 

! Justice. 

i 

No objection as to form. ! 

H. A. HEGARTY, j 

Att’y for Pl’ff. 
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Memorandum. 


June 18,1919.—Appeal bond approved and filed. 

Assignment of Errors. 

Filed Julv 3, 1919. ■ 


The Plaintiff (Appellant) assigns the following errors: 

1. The Court erred in dismissing the Plaintiff’s Bill of Complaint. 

2. The Court erred in holding that the defendant had taken a cor¬ 
rect view of Sections 2306 and 2307 of R. S. U. S. in this particular 
case. 

■ 3. The Court erred in not finding that the plaintiff is vested with 

the ‘‘soldier's Additional Right” of Sylvester Ramey as to 59.96 acres 
of land. 

4. The Court erred in not finding that the action of the defendant 
in cancelling plaintiff’s entry was arbitrary and capricious. 

53 5. The Court erred in finding that the defendant acted 

within his powers in promulgating the Administrative Ruling 
of February 15,1917. 

6. The Court erred in not finding that Sylvester Ramey did by will 
dispose of the right which the said Ramey, during his life-time, owned 
by virtue of Section 2306 R. S. U. S. 

7. The Court erred in not finding that the right to appropriate pub¬ 

lic land owned by Sylvester Ramey in his life-time passed by will to 
Hazel Victoria Isaaehson and from her. thru intermediate assign¬ 
ments, to the plaintiff. S. S. ASHBAUGH, 

HARRY A. HEGARTY, 

A ttorneys for the Plaintiff. 

Received a copy of the foregoing this 2nd day of July. A. I)., 1919. 

' C. EDWARD WRIGHT, 
Attorney for the Defendant. 

Designation of Record. 


Filed Julv 3, 1919. 

A/ / 

***** * * 

The Clerk of the Court will include in the Transcript of Record on 
appeal in the above-entitled cause the following : 

1. Oct. 18,1918, Bill of Complaint and rule to show cause. 

2. Dec. 6, 1918, Answer of Respondent. 
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3. May 23, 1919, Memorandum opinion of Court. 

4. May 27, 1919, Decree dismissing plaintiffs bill. ! 

HARRY A. HEGARTY, 

S. S. ASHBAUGH, | 

For Plaintiff. 

Copv of the foregoing received this 2nd dav of Julv, A. 1)., 1919. 

C. EDWARD WRIGHT, 

For Defendant. 

29 Supreme Court of the District of Columbia. 

I 

United States of America, j 

District of Columbia , ss: j 

, i 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 28, 
both inclusive, to be a true and correct transcript of the record, accord¬ 
ing to directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 36242 in Equity, wherein Frank M. Hoy 
is Plaintiff and Franklin K. Lane, Secretary of the Interior, is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

i 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
16th day of July, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

! Clerk, 

By W. E. WILLIAMS, 

Assistant Clerk . 

I 

Endorsed on cover: District of Columbia Supreme C<j>urt. No. 
3294; Frank M. Hoy, appellant, vs. Franklin K. Lane, Secretary of 
the Interior. Court of Appeals, District of Columbia. Filed Jul- 17,. 
1919. Henry W. Hodges, clerk. 

i 

i 

! 

! 
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No. 3294 


Frank M. Hoy, Appellant, 
vs. 

Franklin K. Lane, Secretary of the Interior, 
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BRIEF OF APPELLANT 


HARRY A. HEGARTY, 
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In the Court of Appeals of the District of Columbia 

i 


October Term, 1919 


No. 3294 


Frank M. Hoy, Appellant, 


Franklin K. Lane, Secretary of the Interior, j 

Appellee. 


BRIEF OF APPELLANT 


i 

i 


Statement of the Case 

The petition was filed October 10, 1918, to restrain the 
Appellee from cancelling the Appellant’s entry, and to 
compel the Appellee to accept as satisfaction for th£ land 
the “Soldiers’ Additional Right” of one Sylvester Ramey, 
claimed by the Appellant by assignment made April 2,j 1917, 
from Victoria Hazel Isaachson, his residuary legatee: (Rec. 
p. 1). j 

Attached to the bill are the following exhibits: ! 

A. “Administrative Ruling,” made by the Appellee Feb¬ 
ruary 15, 1917. (R. p. 5.) I 


1 


i 



B. Letter refusing to modify the “Administrative Rul¬ 
ing.” (R. p. 7.) 

C. Decision holding Appellant’s application for rejection. 
(R. p. 9.) 

D. Opinion by First Assistant Secretary affirming re¬ 
jection. (R. p. 11.) 

E. Opinion refusing motion for rehearing. ((R. p. 13.) 

October 10th Rule issued against the Appellee to show 
cause why he should not be restrained from cancelling Ap¬ 
pellant’s application. (R., p. 14.) 

December 6, 1918, defendant filed his answer. (R. 
p. 15.) 

May 23, 1919, memorandum opinion was filed holding 
the rule for injunction should be discharged. (R. p. 19.) 

May 27, 1919, decree was entered dismissing the rule 
and the Bill. (R. p. 19.) 

The case was heard on bill and answer. The answer 
substantially admits all the allegations of fact contained in 
the bill, except paragraph 9, which contains averments to 
the effect that Appellee’s Ruling has deprived Appellant of 
a “property right.” 

The defense is that title to land belonging to the U. S. 
is involved and that the United States has not consented 
to be sued; that the Appellant has not been damaged, since 
he took from his vendor a warranty to substitute other 
rights if the right transferred proved invalid and that Ap¬ 
pellant’s Assignor paid only $150 for the right which, if 
valid, would be worth $1,200. 

ASSIGNMENT OF ERRORS 

1. The Court erred in dismissing the Plaintiff’s Bill of 
Complaint. 
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2. The Court erred in holding that the defendant had 
taken a correct view of Sections 2306 and 2307 in this 

j 

particular case. 

3. The Court erred in not finding that the plaintiff is 
vested with the “Soldiers’ Additional Right” of Sylvester 
Ramey as to 59.96 acres of land. 

4. The Court erred in not finding that the action of the 
defendant in cancelling plaintiff’s entry was arbitrary and 
capricious. 

5. The Court erred in finding that the defenda: t acted 
within his powers in promulgating the Administrative Rul¬ 
ing of February 15, 1917. 

6. The Court erred in not finding that Sylvester Ramey 
did by will dispose of the right which the said Ramey, dur¬ 
ing his lifetime, owned by virtue of Section 2306 R. S. 
U. S. 

7. The Court erred in not finding that the right to ap¬ 
propriate public land owned by Sylvester Ramey in hU life¬ 
time passed by will to Hazel Victoria Isaachson and from 
her, through intermediate assignments, to the plaintiff. 


ARGUMENT 


This case is practically synonymous with U. S Ex Rel. 
Wattis vs. Lane, No. 7, Special Calendar, October Term, 
1919, the only differences being that in this case th; defense 
is made that the plaintiff’s assignor paid an alleged inade¬ 
quate price to Victoria Hazel Isaachson but does not charge 
the plaintiff with notice of this inadequacy. In the Wattis 
case the question of the price paid is not raised. In this 
case the plaintiff sought relief by injunction; in the Wattis 
case mandamus was sought. 

For the reasons above stated and because it is confidently 
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expected that the two cases may be argued together no ex¬ 
tended argument or citation of authority will be attempted 
herein. 

EITHER INJUNCTION OR MANDAMUS IS A 

PROPER REMEDY 

In the case of Garfield vs. U. S., 211 W. S. 249, it is said: 

“We have no doubt that the principle of these de¬ 
cisions applies to a case wherein it is contended that 
the act of the head of a department, under any view 
that could be taken of the facts that were laid before 
him, was ultra vires, and beyond the scope of 
his authority. If he has no power at all to do the act 
complained of, he is as much subject to an injunction 
as he would be to a mandamus if he refused to do an 
act which the law plainly required him to do. As 
observed by Mr. Justice Bradley in Board of Liqui¬ 
dation vs. McComb, 92 U. S. 531, 541; 25 L. Ed., 
623, 628: ‘But it has been well settled that when a 
plain official duty requiring no exercise of discretion 
is to be performed, and performance is refused, any 
person who will sustain personal injury by such re¬ 
fusal may have a mandamus to compel its perform¬ 
ance; and when such duty is threatened to be violated 
by some positive official act, any person who will sus¬ 
tain personal injury thereby, for which adequate com¬ 
pensation cannot be had at law, may have an injunc¬ 
tion to prevent it. In such cases the writs of man¬ 
damus and injunction are somewhat correlative to 
each other.’ ” 

Moreover, since there is but a question of law involved 
if the Court should be of the opinion that mandamus is 
the proper remedy it should not for that reason dismiss 
the appeal but should decide the question of law. 

Staub vs. Staub, 47 App. D. C., 180. 
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EFFECT OF WARRANTY GIVEN PLAINTIFF BY 

HIS VENDOR 

I 

We respectfully contend that there is no merit to the 
contention that the plaintiff cannot get the relief desired 
because he took a warranty from his vendor. The prin¬ 
ciple is .elementary that as to third parties the plaintiff is 
not bound to rely on his warranty and we will not presume 
on the Court’s time to cite authority. It would be jujst as 
logical to say that A could not bring a proceeding to eject 
B from land which B is wrongfully withholding, because 
X, A’s grantor, had given A a warranty of title. 

The same observations apply to the averment that the 
plaintiff’s assignor paid only $150 for this right. 

As to the other questions we are taking the liberty of 
respectfully asking the Court to consider the argument and 
citations in the Wattis case as incorporated herein. 

For these reasons we respectfully contend that the relief 
prayed in the plaintiff’s bill should be granted. 

HARRY A. HEGARTY, | 

S. S. ASHBAUGH, j 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia. ^ j 

( 

October Term, 1919.. i 


Frank M. Hoy, appellant, 

v. 

Franklin K. Lane, Secretary of the 

Interior. 


No. 3294. 


BRIEF FOR APPELLEE. 

This case presents the same questions of laty now 
before this court in United States ex rel. Edmund 0. 
Wattis v. Franklin K. Lane, Secretary of the Interior, 
No. 3295 (Special Calendar No. 7). 

The case was heard below on bill and answer and 
resulted in the dismissal of the bill. 

i 

THE FACTS. 

There are, however, some facts established by the 

i 

pleadings in this case which do not appear in the 
Wattis case. 

• i 

One Ramey, a soldier, died leaving a will. He, in 
his lifetime, had an additional right of 80 acres. He 
made no mention of the right, which he did npt exer- 

I , 

cise in his lifetime, in his will, but he made his grand¬ 
daughter, Hazel V. Isaacsson, now Wilson, his resid¬ 
uary legatee. April 2, 1917, Mrs. Wilson was in¬ 
duced to sign a certain paper purporting tb assign 
this additional right of 80 acres to Louis Ri Glavis, 

139346—19 
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who paid her $150 for it, although if it were a valid 
right it was worth about $1,200. April 12, 1917, 
Glavis sold 59.95 acres of this right to Hoy, the ap¬ 
pellant, at $15 or $16 an acre based on the whole 80 
acres, less $1.25 an acre for the difference between 
59.95 acres and 80 acres. (Record, p. 15.) That is, 
under the rule of approximation, as it was called, 
then in vogue but since abolished, Hoy would have 
the right to take 80 acres with this 59.95 acres (and 
another fractional right of fifty-five one-hundredths 
acre (.55 acre)—Record, p. 9) by paying the 
United States $1.25 an acre for 19.50 acres (the dif¬ 
ference between the 59.95 plus .55 acre additional 
right and the 80 acres entered). But Glavis charged 
for the whole 80 acres, giving Hoy credit for $1.25 
an acre on the difference. Glavis consequently ob¬ 
tained from $1,175 to $1,255 from Hoy and still had 
20.05 acres of the Ramey right left, worth from $300 
to $320. Glavis therefore bought for $150 what 
■will realize him from $1,475 to $1,575. 

But Hoy has the right under his contract of pur¬ 
chase to demand valid scrip to be substituted by his 
vendor or the right to the return of his money. 
(Record, p. 18.) 

So the answer avers, and for the purposes of this 
case' it is admitted, that the real party in interest 
in testing the Administrative Ruling in this case is 
not Hoy, but the dealer who is seeking to avoid his 
obligation to return the money or to substitute valid 
scrip such as Hoy may use in acquiring title to the 
land for w r hich he has applied. 
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ARGUMENT. 


Counsel for appellant says that the foregoing makes 
no difference. * j 

May be it does not. But we should have thought 
that it might make some difference to a court- of 
equity. 

From this case and the Conklin case, tried last term, 
the court is not unadvised as to the situation. Not 
a voice is raised against the Administrative Ruling 
by any of the statutory beneficiaries of Revised 
Statutes, sections 2306 and 2307. No person who 
bought a soldier’s additional right prior tq that 
Ruling, and under holdings now condemned by that 
Ruling, appears against the ruling; because their 
rights are conserved under it. There a*re two cases 
in this court, this and the Wattis case, in which the 
Ruling is challenged. In both instances the nominal 
complainants have no interest in the ruling, blit they 
do want land that belongs to the United States. In 
both instances the parties from whom they pur¬ 
chased the additional rights which the Department 
holds are invalid, are under obligation to substitute 
good scrip for the rejected right, or to refund the 
money. It is the people who buy for $150 abd sell 
for $1,500 who have the real interest in attacking the 
Administrative Ruling. If they can get that! ruling 
out of the way, there is an open and a lucrative field 
for such transactions. Moreover, in the particular 
cases, they escape the liability of making godd their 
guaranties. J 
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It is our position that these transactions are utterly 
unconscionable and that equity will not lend its 
aid to the perversion of a-big generous act of Congress 
prompted by gratitude to its soldiers and designed 
to benefit them and their dependents into a sordid 
money-making proposition for the benefit of traffick¬ 
ers in scrip. If the bounty of Congress went beyond 
the soldier and his widow and his minor child to his 
heir, how is it that a party can pay such heir a paltry 
sum of $150 for a right a portion of which in ten 
days’ time lie sells for $1,200 and then is able, he 
or whoever the person was who used him in the 
transaction, to get behind his vendee and invoke 
the aid of a court of conscience to make good the 
sorry trade‘I Maybe it makes no difference; maybe 
a court of equity, even in these days of sanitary 
inspection of nearly everything, is not so particular 
about clean hands as it once was: But we do not 
believe it. Equity may follow the law; but we 
opine that it will hesitate when it reaches the slough. 

Irrespective of the foregoing, we think that on 
grounds covered by our brief in the Wattis case the 
chancellor below was right in his disposition of this 
case and we submit that his decree should be 
affirmed. 

Charles D. Mahaffie, Solicitor. 

C. Edward Wright, Assistant Attorney. 
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